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BANKRUPTCY REFORM ACT/Prevention of Debt Collection

SUBJECT: Bankruptcy Reform Act of 1999 . . . S. 625. Hatch motion to table the Wellstone amendment No. 2538.

ACTION: MOTION TO TABLE AGREED TO, 53-44 

SYNOPSIS: As reported, S. 625, Bankruptcy Reform Act of 1999, will enact reforms to prevent creditors who have the means
of paying their debts from unjustly filing for bankruptcy, will enact reforms to protect consumers from unfair

credit practices, and will enact business bankruptcy reforms. The bill is similar to the bipartisan bill considered during the 2nd
session of the 105th Congress (see 105th Congress, 2nd session, vote No. 313).

The Wellstone amendment would prevent claims by payday lenders who provide loans with fees equal to amounts greater than
a 100-percent annual percentage rate (APR) from being enforced by judges in bankruptcy hearings, thereby precluding those lenders
from collecting those debts in final bankruptcy settlements. (Payday loans occur when a borrower writes a check to a lender for the
amount of the loan and pays a fee to the lender. The lender then gives the borrower the loan amount and agrees to hold the check
until a future date. Lenders frequently will permit the extension of loans if additional fees are paid) The amendment would also
amend the Fair Debt Collection Practices Act to prohibit payday lenders from using or threatening to use civil or criminal justice
processes in certain circumstances to collect the amounts owed to them.

Debate was limited by unanimous consent. After debate, Senator Hatch moved to table the Wellstone amendment. Generally,
those favoring the motion to table opposed the amendment; those opposing the motion to table favored the amendment.

Those favoring the motion to table contended:

Though this amendment is based on an admirable concern for the hard-pressed and poor of this nation, the policy it contains is
flawed. Before outlining the flaws in this amendment, we must first note that the payday loan industry is not the major reason for
the increase in bankruptcies in this country, as has been implied by our colleagues. Instead, the fault lies with the bankruptcy bar.
Lawyers have unethically encouraged bankruptcies by advertising that they will help people go into bankruptcy in order to avoid
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their legal and moral responsibilities like paying child support and alimony. This bill addresses that problem, but this amendment
does nothing but address a peripheral issue, and it does so in a faulty manner. The first problem with this amendment is that it would
limit the rights of an industry that is legal in many States. The federal bankruptcy code ought not to be amended to undo legal State
transactions. Second, the main thrust of this amendment is that it would deny payday lenders the right to sit at the bankruptcy
bargaining table. This denial would only help those borrowers who actually filed for bankruptcy; it would not assist those people
in the payday loan system who did not. Those people who took out payday loans and then did not take the easy way out through
bankruptcy filings would still have to pay their debts. Third, limiting the payday loan industry would limit the opportunity for poor
people to get help when they needed it from payday lenders. Fourth, by changing the Fair Debt Collection Practices Act, this
amendment would preclude payday lenders from using State courts to collect debts that were legal under State law, and it would
prohibit State judges from enforcing debt collections by excluding these lenders from making claims and by limiting their ability
to take borrowers to civil or criminal court. We think that our colleagues are going too far in saying that lenders may lend money
under State law but they may not try to have the law enforced to get their money back. We need a bankruptcy system that is fair
to lenders as well as borrowers. This amendment should be tabled.

Those opposing the motion to table contended: 

An increasing number of low- and moderate-income families in America are being economically forced to use a predatory form
of lending known as payday lending. Payday  lenders feed off the misfortune of the citizens in our country who are most vulnerable,
including poor people, senior citizens, women, and minorities. The loans these people are forced to take have fees that are equal
to 100 to 600 percent APR, yet these loan-sharking practices will not be stopped in this bill. This amendment would not allow these
lenders to collect the debt owed them by a bankrupt if the loan fee was equal to an amount greater than 100-percent APR. The
amendment would also prevent these lenders from using or threatening to use criminal or civil justice action against those who
participated in the payday loan system. All too often, those who enter into the payday loan plan become trapped in a cyclical system
in which they are continually harassed by lenders and are at risk of litigation and further debt. We must do what we can to protect
these vulnerable members of our society. We encourage our colleagues to support our amendment.


